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INTERNATIONAL LAW

Annotation. The article aims to examine some aspects of the rights of national minorities in international law. The rights 
of national minorities are provided in basic international human rights treaties and international documents on minority rights. 
Basic international human rights treaties ensure the rights of national minorities under the framework of non-discrimination and 
equality principles. The main international human rights treaties state that the rights of national minorities are non-discriminatory 
and that special international treaties guarantee the exclusive rights of minorities in accordance with the principle of equality. The 
article examines the essence of individual and collective rights of minorities. The significance of the right to identity as well as the 
issue on the right to self-determination has also been under consideration.
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Аннотация. Макола халкаро хукукда миллий озчиликлар хукукларининг айрим жихатларини урганишга каратил- 
ган булиб, миллий озчиликларнинг хукуклари инсон хукуклари борасидаги асосий халкаро шартномалар ва озчили
клар хукуклари туFрисидаги халкаро хужжатлар мисолида келтирилган. Инсон хукуклари борасидаги асосий халка
ро шартномаларда миллий озчиликлар хукуклари камситилмаслик ва тенглик тамойилига асосан махсус халкаро 
шартномалар озчиликларнинг алохида хукукларини кафолатлаши хакида фикр юритилади. Маколада озчиликлар
нинг индивидуал ва жамоавий хукуклари мохияти, узига хосликка булган ва уз такдирини узи белгилаш хукуки маса- 
лалари хам куриб чикилган.

Калит сузлар: миллий озчиликлар, камситиш, тенглик, алохида хукуклар, узига хослик.

Аннотация. В статье рассматриваются некоторые аспекты прав национальных меньшинств в международ
ном праве, на примере основных международных стандартов по правам меньшинств и международных договоров 
по правам человека. Приводиться мнение о необходимости гарантирования отдельных прав меньшинств с учетом 
(на основе) специальных международных договоров, основанных на принципах равенства и недискриминации прав 
национальных меньшинств, отраженных в основных международных договорах (стандартах) по правам человека. 
В статье рассматриваются сущность и особенности индивидуальных и коллективных прав меньшинств, а также 
необходимость реализации их самостоятельного право на самоидентичность.

Ключевые слова: национальные меньшинства, дискриминация, равенство, особые права, самобытность.

The population of all states of the world consists 
of minority groups that differ from the majority of 
the population in their ethnic, national, linguistic 
or religious characteristics. Legal protection of 
national minorities is one of the most important 
issues of international law, the provision of the 
equal rights and opportunities to every person 
regardless of ethnicity, national origin, language 
and religion is one of the main pillars of democracy 
in multinational states.

The rights of minorities are considered to 
be provided by the international legal and state 
regulation. Some literature suggests setting 
international legal standards on the issue and 
requiring states to enforce them, some scholars 
argue that the regulation of the legal status of 
national minorities is a matter of a domestic law of 
states in which they live and should be governed 
absolutely by national law. However, article 27 of 
the International Covenant on Civil and Political 

that “In those states in which ethnic, religious or 
linguistic minorities exist, persons belonging to 
such minorities shall not be denied the right, in 
community with the other members of their group, 
to enjoy their own culture, to profess and practice 
their own religion, or to use their own language”1. 
The provision offers margin of appreciation to states 
to identify and recognize the existence of ethnic 
minorities, as it is not possible to develop a common 
system for the protection of minorities, taking into 
account the specifics of the interethnic relations 
of each state. Today, the legal status of national 
minorities is enshrined in national legislation 
of states, such as Ukraine, Belarus, Austria and 
Republic of Moldova. The definition of the range 
of individuals and groups recognized as minorities 
in these documents serve not only as a basis for 
the rights and freedoms guaranteed by states, but 
also as a basis for the international protection of 
minorities.

Rights of December 16, 1966 (ICCPR) states Although the rights of national minorities

1. United Nations General Assembly resolution 2200A (XXI) of 16 December 1966, available at:  
professionalinterest/pages/ccpr.aspx

http://www.ohchr.org/en/

Конунчилик муаммолари ахборотномаси - Бюллетень проблем законодательства - Bulletin of legislative problems

http://www.ohchr.org/en/


60 EXPERT OPINION

are based on fundamental human rights and 
freedoms, minority - specific instruments have 
also been elaborated in international law. The UN 
Declaration of the Rights of national or ethnic, 
religious and linguistic minorities of 18 December 
1992 recognized the rights of minorities, but has 
no legal force in imposing obligations on states. 
International legal instruments on the rights of 
minorities imposing obligations to states (European 
Charter for Regional Languages and Minority 
Language of 5 November 1992, the Convention for 
the Protection of National Minorities of 1 February 
1995 and the Convention for the Protection of the 
Rights of Persons Belonging to National Minorities 
of 21 October 1994) are adopted only within the 
framework of regional organizations. But these 
instruments do not contain a definition of national 
minorities, since there is no internationally agreed 
definition of which groups constitute national 
minorities.

Article 26 ICCPR states "all persons are equal 
before the law and are entitled without any 
discrimination to the equal protection of the law". 
The provision also enshrines a positive right to 
equality which is proved to be essential for minorities 
to be treated equally. The non-discrimination clause 
of the International Covenant on Economic, Social 
and Cultural Rights (article 2) is similar to the 
ICCPR, but strengthens the right to ‘exercise’ which 
expands to every right set in the Covenant. Namely, 
article 13 (right to education) refers to promotion 
through education of ‘understanding, tolerance 
and friendship among all nations and all racial, 
ethnic or religious groups’ potentially transform 
the substantive exercise of the right to education 
generally, into an instrument for minority protection.

The recognition of the rights guaranteed under 
the general system of human rights protection 
is based on the principles of equality and non
discrimination of every person, regardless of ethnic 
and national origin, gender, language, religion and 
other characteristics. Since equality actually cannot 
emprise measures to support, preserve and develop 
the identity of minorities, special rights implying 
guarantees against assimilation have to be ensured. 
Although the principles of equality and non

discrimination are seen as the basis and purpose 
of protecting the rights of minorities, they are not 
sufficient to protect and fulfill the rights of minorities2. 
The importance of special measures is underscored 
by McKean, who believes that the concept of 
equality of individuals includes two contemporary 
notions: (1) the principle of non-discrimination, 
which is a negative aspect of equality designed 
to prohibit differentiation on irrelevant, arbitrary 
or unreasonable grounds; and (2) the principle of 
protection or special measures, designed to achieve 
'positive' equality3. But K.Henrard is of opposite 
opinion, that to the extent that ‘non-discrimination’ 
opens up to the concerns of substantive equality 
(including obligation to adopt special measures for 
minorities), more can be achieved through the non
discrimination pillar, concomitantly reducing the 
additional need for minority-specific rights4. This 
point is not acceptable, the basic rules of the equal 
enjoyment of human rights and non-discrimination 
are not sufficient for adequate minority protection.

Special rights are a form of positive action aimed 
at preserving the identity and traditions of minorities 
and these rights are important for ensuring equal 
treatment, such as non-discrimination. Individual 
rights should not be considered as a privileged 
right that places these communities and their 
members in a privileged position over the rest of 
the population, but as a requirement to ensure the 
necessary measures to preserve the distinctive 
features and traditions of minorities5.

There are different classifications of the special 
rights of minorities that provide additional measures. 
In particular, M.V.Kovrigina classifies special rights 
according to two main criteria, according to which 
the state does not agree with the obligation to 
adopt appropriate legislation to provide legal 
guarantees - “negative” protection and “negative” 
rights, provision of economic and other assistance 
by the state, permanent guarantees of achieving 
and maintaining true equality between majority 
and minority - “positive” protection and “positive” 
rights. Temporary measures to create special 
conditions for minorities in order to correct and 
compensate for significant inequalities constitute 
“positive” discrimination6.

2. Пунжин С.М. Проблема защиты прав меньшинств в международном праве. Государство и право, 1992. № 8. - С. 124.
3. Warwick McKean. Equality and Discrimination under International Law, Clarendon Press, Oxford, 1983, p.8.
4. Kristin Henrard. A patchwork of ‘successful’ and ‘missed’ synergies in the jurisprudence of the ECHR. Synergies in Minority 

Protection. European and International Law Perspectives. Edited by Kristin Henrard and Robert Dunbar. Cambridge University Press, 
2008, p.316.

5. Захаркевич С.А., Медяник В.И. Национальные меньшинства и международное право// Гуманитарый-экономический 
вестник, 1996. № 3. - С. 98.

6. Ковригина М.В. Обеспечение прав национальных меньшинств в демократическом государстве. Международное пу
бличное и частное прав, 2007. № 5 (38). - С. 2.
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According to international legal documents 

minority rights are conditionally divided into two 
groups: individual and collective rights. Individual 
rights belong to persons belonging to a minority but 
not to minorities, which indicates that minorities 
are accepted as individuals. Individual rights are 
universally recognized as rights of every person, 
and most international legal instruments have 
enshrined the individual rights of minorities. The 
collective rights of minorities are important for 
ensuring their ethno-national interests and these 
rights are the basis of minority rights. It should be 
noted that international legal documents do not 
enshrine the collective rights of minorities. While 
the The UN Declaration of the Rights of National or 
Ethnic, Religious and Linguistic Minorities and the 
CSCE / OSCE, Council of Europe and CIS standards 
focus on ensuring the rights of persons belonging 
to minorities, they also deal with the identity and 
protection of national minorities as social groups.

In the doctrine of international law, the concept 
of “collective rights” is interpreted in different ways: 
individual rights are realized in a collective with 
other persons (the collective criterion of individual 
law); general human and civil rights applicable 
to members of a specific group; special rights of 
persons belonging to a certain category. E.V.Regeda 
argues that collective rights are qualitatively 
new, determined by the goals and interests of 
the collective structure, and not a simple sum 
of individual rights of persons belonging to the 
majority, which belong to a conditional or statistical 
majority of rights7. We consider this opinion 
acceptable.

A distinguishing feature of collective minority 
rights is that collective rights are not natural rights, 
unlike individual rights. After all, these rights are 
formed and strengthened as the interests of a certain 
community arise. For example, the expression, 
preservation and development of the ethnic, 
linguistic, cultural or religious identity of persons 
belonging to minorities, as defined by international 
legal acts, individually or jointly with members of 
their group, the use of their cultural wealth, belief in 

their religion and religious rites; the right to use the 
language and establish cultural, educational and 
religious institutions are collective. Individual rights 
are aimed at protecting human rights and freedoms 
and cannot represent the interests of a particular 
community. Therefore, while the exercise of human 
rights by minorities serves the interests of the 
individual, the exercise of collective rights serves 
the national interests of minorities, in particular 
the expression, preservation and development of 
ethnic, national, religious, linguistic and cultural 
identity8.

International legal documents do not define the 
concept of “identity” and can be understood as the 
essence of the distinctive features of minorities 
(in particular, ethnic or national origin, language, 
religion, culture). In international legal instruments 
religion, language, traditions and cultural heritage 
are recognized as the main elements of the identity 
of minorities and the right to identity is linked to 
its manifestation, preservation and development. 
Modern international law recognizes not all peoples 
as the subject of the collective right to identity, 
but individual ethnic communities - minorities 
and indigenous peoples. In this case, the right to 
identity means the right to be unique and not equal 
to other ethnic communities9. Unlike indigenous 
peoples, the right to identity of minorities is not 
tied to territorial identity, as minorities live outside 
the country of origin. Living outside the state 
(territory) of origin, lack of interaction with it and 
self-identification weakens national and other 
minorities10.

The equality of minorities is characterized by 
the existence of special rights, which are analyzed 
under an individual and collective approach. Since 
international legal instruments provide an individual 
approach to the rights of minorities it is essential 
to generalize both approaches. Concerning the right 
to self-determination it belongs to peoples, national 
minorities are not entitled to this right. Striving to 
preserve the identity of national minorities on the 
basis of solidarity necessitates the formation of 
national cultural autonomy in the states.

7. Регеда Е.В. Коллективные права этнических общностей в конституционном праве Российской Федерации. Автореф. 
дис. канд. юрид. наук. Пензенский гос. ун-т. - Пенза, 2009. http://www.dissercat.com/content/kollektivnye-prava-etnicheskikh- 
obshchnostei-v-konstitutsionnom-prave-rossiiskoi-federatsii-0

8. Катько Н.С. Коллективные права меньшинств. Белорусский журнал международного права и международных отноше
ний, 2003. № 4. http://evolutio.info/index.php?option=com_content&task=view&id=900&Itemid=143

9. Напсо М.Б. Правовые основы защиты этнонациональных интересов в условиях глобализации. Автореферат диссерта
ции на соискание учёной степени доктора юридических наук. Краснодар-2010. - С. 22.

10. Каранг: Напсо М.Б. Институт права на самобытность. К вопросу о его эффективности в защите этнонациональных 
интересов меньшинств //Закон и право, 01- 2008. - С. 51.
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